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BAIL AMENDMENT BILL 2007 
Committee 

Resumed from an earlier stage of the sitting. The Deputy Chairman of Committees (Hon Ray Halligan) in the 
chair; Hon Sue Ellery (Minister for Child Protection) in charge of the bill. 

Clause 16: Sections 15A and 15B inserted and transitional provision — 
Committee was interrupted after the clause had been partly considered. 

Hon GIZ WATSON: I want to finalise my interrogation of this matter. I am trying to remember exactly where I 
was when we broke for tea, so I am thinking on my feet. 

Hon Simon O’Brien: Just start at the beginning. I can’t remember what you were saying! 

Hon GIZ WATSON: It has been done before, I know! The honourable member just gave me something that 
does not help! I will swallow it; I was not expecting that! 

My final question has to do with understanding the time that is occupied during the court process in dealing with 
extensions. That is the point I am trying to get at. Is there an unnecessary administrative burden if we simply 
acknowledge that in many cases an extension will almost automatically be required because 21 days is not long 
enough? I understand the reluctance to expand that, because a degree of pressure needs to be put on people in 
order to get the transcript and to sort out legal aid. However, if the practical result is that an extension will be 
sought in most cases, it seems to me that we should not be quite so bloody-minded about it and should perhaps 
just make the initial period longer. 

Hon SUE ELLERY: Before we broke for dinner I made the point that there was a reluctance to extend the 
period of time for a couple of reasons, not the least of which is the tendencies of human nature; if we extend it to, 
say, 30 days, people will seek extensions on day 29. The advice I have is that with the advent of technology, it is 
becoming easier and more efficient to lodge material electronically and then to deal with, for example, the use of 
video facilities. I suspect we are on an incremental journey and that might be something that will be considered 
necessary if the technological changes do not result in significant improvements. There is no explanation 
available to me that suggests that it has been measured. Further, there is no information that suggests that such is 
the concern that technology will not provide the kind of streamlining that is proposed that we ought to rethink it.  

Hon GIZ WATSON: The minister provided a response in terms of the provision of transcripts. I seek a 
comment from the minister about the second thing that can delay the process—namely, the application for legal 
aid—which is dependent on a number of factors, not the least being the resources available to Legal Aid which, I 
understand, are not entirely in the state’s hands. I do not see how any improvements in electronic communication 
will speed up the application for legal aid for a defendant in a remote part of the state. Again, I am thinking 
particularly of people in remote areas whose access to legal aid may take more than 21 days.  

Hon SUE ELLERY: I am advised that that issue has not been identified as a particular problem. Organisations 
such as Legal Aid have streamlined their own processes so that they comply with the 21 days. There is no 
information available to me that suggests that it is being identified as an area that needs further streamlining. As 
I indicated before, I suspect that we are on an incremental journey. That issue might need revisiting in the future 
if it is identified as a problem.  

Clause put and passed.  

Clause 17: Section 26 amended — 

Hon SIMON O’BRIEN: I want members to consider this clause so that they understand what is going on. In 
order to do that, they must consider a number of provisions. They must consider clause 17, which principally 
amends section 26 of the Bail Act. They must also have recourse to schedule 1 of the principal act and they must 
note, or at least anticipate, clause 42, which seeks to amend schedule 2 of the principal act. Although it may 
sound as though I will take a fair bit of time to cover that ground, I will be fairly brief. This is an important part 
of the bill.  

Section 26 of the Bail Act refers to an authorised officer or a justice completing a bail record form in certain 
circumstances—specifically, if he refuses to grant bail to an accused. If he refuses to grant bail, the authorised 
officer or justice must make a report as to why he has not granted bail on that occasion. A bail record form must 
be completed if the authorised officer or justice grants bail in the circumstances referred to in clause 3 of part B 
of schedule 1, which refers to a situation in which a justice has already refused bail in the course of an initial 
appearance by the accused. When the matter is referred by someone up the chain and bail is then granted, that 
person has to set out the reasons for so doing, or he has to compile a report if he imposes a condition on a grant 
of bail and it appears that the accused is dissatisfied with the condition. The section provides that where a 
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judicial officer other than a justice—members should bear in mind that a judicial officer is senior to a justice—
refuses to grant bail to an accused or imposes any condition and it appears that the accused is satisfied with the 
condition, a record of the decision and the reasons therefore shall also be made. There is also a provision in the 
act that the accused or the prosecutor shall be entitled to be furnished with a copy of that bail record form so that 
they know the reasons for each and any of those decisions if they have been so made. That is the law as it stands 
at the moment.  

Clause 17 refers to another situation in which a bail record form or, in colloquial parlance, a report or a detail of 
reasons, is required; namely, a situation in which a person grants bail to an accused for a serious offence to 
which schedule 1, part C, clause 3A applies. As I suggested a moment ago, we must examine the particular 
provision in schedule 1, part C, clause 3A. That provision refers to bail where a serious offence is committed 
while the accused is on bail for another serious offence. This is a situation—I hark back to my remarks during 
the second reading contribution—about the nature of custody and bail being a conditional release from custody 
made after an assessment by an authorised judicial officer or some other authorised person as to whether the 
accused will present himself before court for justice to take its course or whether he has to be held in custody so 
that there is a guarantee that he will be physically present in court. The situation contemplated by clause 3A of 
part C in schedule 1 is that awful situation in which there has been an error of judgement that is made innocently 
by the person granting bail. It is a situation in which someone who has already been charged and who has been 
bailed on that original charge commits a further serious offence while out on bail. That does happen. A person 
sometimes commits more than one serious offence during the course of his life. Some people in the community 
commit a series of serious offences during their lives. Hopefully justice intervenes to put that person out of 
circulation so as to give society a rest and to limit the amount of damage that he does. Unfortunately, it may be 
that a person already is on bail—that is, someone about whom a decision has been made to him give conditional 
release even though he is facing a charge for an offence—compounds the matter by committing a further 
offence. If it is a serious offence, the public is doubly outraged because this person has already come to the 
attention of the justice system and has been assessed, and someone has made the decision to let him back out on 
the streets. It seems that somehow the system is at fault, at least partially, for allowing this person to be abroad 
and able to commit a serious offence. This has happened on a number of occasions, but a recent case illustrates 
the purpose of the amendment being made by this clause. A person charged with an offence and bailed 
committed a further serious offence while on bail. The second offence with which that person was charged was 
attempted murder. The offence occurred in quite shocking circumstances and, as might have been anticipated, 
the incident caused something of a public outcry, particularly when it was revealed that the judicial officer who 
had made the decision to grant bail in the first instance then declined to give reasons for granting bail when 
asked by the Director of Public Prosecutions. The Director of Public Prosecutions needed to know in order to 
consider his own actions in appealing against bail or whatever. This really wound up the public, and rightly so, 
because it seemed that the magistrate involved was deliberately thumbing his nose at the body of public opinion. 
Having let this person onto the streets, where he was able to commit this very serious offence of attempted 
murder, the judicial officer then refused to be accountable for the decision. It was discovered that the legislative 
machinery that one might have expected to be in place was in fact incomplete. 

In schedule 1, part C, clause 3A of the Bail Act we see that there are provisions for bail when a serious offence is 
committed while the accused is on bail for another serious offence. Where is the problem? The problem lies in 
schedule 2. Because this is related to the clause under consideration, it is probably convenient for the committee 
to consider it now. Schedule 2 is a list of serious offences—capital S, capital O— for the purposes of this act. As 
we might expect, the schedule includes wilful murder and a number of lesser offences, including manslaughter, 
grievous bodily harm, assault occasioning bodily harm, serious assault, indecent assault and sundry others, but 
one is missing. In view of the incident I have just described it suddenly becomes glaringly obvious. What we 
would think of as the serious offence of attempted murder is not included in the schedule. I hope I am not 
stretching the friendship too far—I am sure that I am not—by saying that clause 42 proposes to amend schedule 
2 of the act by inserting a further entry into that list of serious offences; that is, the offence of attempted murder. 
Through the amendments to section 26 contained in clause 17, together with clause 42, which amends schedule 
2, the government appears to be addressing situations such as the one I have just outlined. In future, attempted 
murder will be defined as a serious offence, and as such it gives rise to circumstances in which, if bail is given to 
someone facing that charge, or is contemplated, reasons must be given for any decision. 

That summarises the entirety of what these provisions are about, including reference to their related provisions. 
Hopefully, this will then close—I will not call it a loophole—a quite unsatisfactory omission or incompleteness 
in the statute. In fact, it is surprising that it has taken so long for this inadequacy to really show up, but it has 
certainly done so, and the government has the support of the opposition for clause 17 and the related provisions I 
have just outlined. I have taken a little time now because of the profile in the public eye of the recent series of 
incidents. It is important that members understand that the legislative machinery now before the committee is 
intended to address that problem and hopefully make sure that it does not happen again. Errors of judgement and 
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bad luck might occur in future, but at least there will be accountability on the part of those required to make 
decisions, to make the reasons for those decisions known. 

Hon SUE ELLERY: I appreciate the effort to which the honourable member has gone to spell out the 
interrelationships between the various parts of the bill before the committee as a consequence of the amendments 
being made to section 26 of the act. The member is quite right—this is about making reasons for decisions more 
transparent. It has been promoted by the Director of Public Prosecutions, in part in response to instances in 
which judicial officers did not release the reasons for their decisions in such cases. The honourable member is 
also right in bringing to our attention that a clause further on in the bill addresses the issue of attempted murder. 
The substantive reason for clause 17 is to ensure that when bail is granted to an accused who has committed a 
serious offence as set out in schedule 2 while already on bail or under an early release order, the officer who 
grants bail in those circumstances is required to provide reasons for the decision. 

Clause put and passed. 

Clause 18: Section 28 amended, related amendments to sections 35, 49, 51 and 58 and Schedule 1 and 
transitional provisions — 
Hon GIZ WATSON: I want to tease out this clause, because it is another one that I commented on in my second 
reading contribution. The explanatory memorandum spells out the intention of this clause. At page 19 it states — 

Section 28 amended, related amendments to sections 35, 49, 51 and 58 and Schedule 1, and 
transitional provisions 
Frequently, time set aside for trials is lost because an accused will telephone the Court on the morning 
of the hearing to say that they will not be attending. Currently section 28(2)(b)(i) causes administrative 
problems arising from the need to make a record of the call, establishing the authenticity of the caller 
and subsequently requiring evidence establishing the reasons for any genuine non-appearance. The 
problems with verification should be apparent from the wording. In essence, the provision currently 
facilitates the postponement of trials or appearances. Any provision similar to the current section 
28(2)(b)(i) which caters for an accused who does not appear, whether or not they can later justify their 
non-appearance, will have an adverse effect on court listings.  

I appreciate that problem. It goes on to say — 

Accordingly, section 28(2)(b) in its current form is unnecessary and is now deleted. A new section 
28(2)(b) is inserted in its place. Even though an accused may have advised a court of the inability to 
attend, this should not:  

(1) prevent the accused from being arrested on a bench warrant; 

(2) protect the accused from prosecution under section 51 for breach of the bail 
undertaking;  

Should a court be called on to deal with an offence under section 51, one of the elements that must be 
satisfied is that an accused failed to comply with a bail undertaking without  

Reasonable cause. The accused can explain the reasons for a non-appearance at this stage. If they have a 
reasonable cause for the non-appearance then the court is able to take it into account.  

The section now clarifies that if an accused fails to appear in response to a bail undertaking the accused 
is still required to appear and will also be subject to the offence provisions of the Act.  

It goes on further, but that is the essence of this amendment. The point I raised during my contribution to the 
second reading debate is that evidence has been put to me—again this is an issue that relates particularly to 
Indigenous people in remote regional Western Australia—that the effect of this clause will be that a person will 
no longer need to telephone the court to advise that he cannot attend court at the required time. As I have just 
read in the explanatory memorandum, that could have an adverse impact on court listings. Advice by an accused 
of the inability to attend should not prevent arrest on bench warrant nor protect the accused from prosecution for 
a breach of bail. However, the point I made is particularly about obligations within the Indigenous culture to 
attend funerals. I argued that there is still a very valid reason that the court should accept a telephone notification 
that a person cannot attend because he has an obligation, as has been noted in the final report of the Law Reform 
Commission, which specifically stressed the importance of Aboriginals attending funerals. If this amendment is 
passed, and someone is in that circumstance, he will still have to attend the court. That raises a lot of issues 
concerning people having to be transported over long distances and held until they can appear before the court to 
explain why they were unable to attend.  

I also made the point concerning other circumstances such as hospitalisation and health crises that occur in 
Indigenous communities with much greater regularity than in the general community. Poverty leads to unreliable 
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vehicles and the problems associated with the actual practicalities of attending court. I think it will create a 
dilemma. I am not saying that people do not try to avoid appearing in court by making up reasons for not being 
there. However, I think this amendment has the potential to actually increase the likelihood of people, 
particularly Indigenous people, being arrested, detained and transported over long distances to be held until they 
can appear in court. I do not know whether there is a simple answer. I was suggesting that the solution could be 
to simply allow a notification by phone. I am interested to know whether the minister has received a response to 
this. I appreciate that, although some people will abuse this process by getting a mate to phone and make an 
excuse for not attending court, it is a law that does not recognise the irregularity and importance of Indigenous 
people being required under their own social, cultural and even in their view legal obligations to attend a family 
business such as a funeral. Perhaps the minister can respond to that.  

Hon SUE ELLERY: The honourable member is right. I am not sure that there is an easy solution to this. We 
must ensure that we stop the waste of valuable court resources, which happens when, at the last minute, a phone 
call indicates that a person will not be turning up in court and there is no ability to use that court time for other 
purposes. We must balance the need to get that right against the issue the honourable member raised; namely, the 
disproportionate number of Aboriginal people appearing in our courts, the traditional and customary obligations 
they are under, their high level of health problems and that they are more likely than other sections of the 
community to be admitted to hospital, for example, or to deal with family members being admitted to hospital. 
We need to ensure that group is not further disadvantaged. It is a difficult balancing act.  

One of the consequences of this amendment will mean that the accused will be required to attend court at the 
next practical sitting and that a charge of breach of bail will be pursued when an accused fails to appear. The 
onus will be on the person to demonstrate why he failed to appear. The need for balance will occur when it 
comes to illness, death in the family and those sorts of reasons. Increasingly, courts are paying attention to the 
matters raised in the Law Reform Commission report into customary law. They will indeed be considered 
reasonable excuses for being absent from the sitting date. I can give the honourable member an assurance that 
those issues are included in the basket of things that will be considered a reasonable reason for absence so that 
there will not be a further cumulative effect on that first failure to attend. I agree with her assessment that it is 
about getting the balance right. We need to ensure that the court’s resources are not wasted by people who 
deliberately set out to do that by taking advantage effectively of a provision that says they can ring at the last 
minute and hold up the rest of the court. This amendment will put in place a safety net by providing the court 
reasons to take into account as reasonable for an absence, which include family obligations, illness and 
requirement to attend a funeral, for example. 

Hon GIZ WATSON: If a person fails to appear in court, is it not the case that a bench warrant would be 
automatically issued? I heard the minister say the person would be required to appear in court at the next 
possible opportunity. That puts in train another more significant process; namely, the person would be arrested, 
transported, and detained in custody pending the court hearing. It is not simply that they will get a letter saying 
that they need to attend next week. Expense is involved in that as well as considerable distress to the person who 
might say, when he is able to put his case, that he had a reasonable excuse. I understand the dilemma, but, if I am 
correct, it does entail that as well.  

Hon SUE ELLERY: The member’s assessment of what the law means is correct. It is the case that a non-
appearance can trigger a bench warrant and the person being arrested and transported, etc. I am advised that, in a 
practical sense, the courts are managing this by waiting until the next appearance before issuing a bench warrant. 
In effect, the courts are managing themselves to give the person the opportunity to turn up at the next practical 
sitting before, in most cases, issuing the person with a bench warrant.  

Hon GIZ WATSON: I thank the minister for that clarification. Therefore, there is no requirement under the 
current or amending legislation that at that point a bench warrant has to be issued. Would it be discretionary?  

Hon SUE ELLERY: The timing of the issuing of a bench warrant would be discretionary.  

Clause put and passed.  

Clauses 19 to 39 put and passed.  

Clause 40: Section 66B inserted and transitional provision — 
Hon GIZ WATSON: This clause deals with the use of video and audio links. It is a clear provision that 
determines how audio and video links will be used. I ask the minister whether my understanding is correct.  

Hon Sue Ellery: Yes, that is right.  

Hon GIZ WATSON: The Greens (WA) have no objection to this clause. It is clearly a practical and useful 
addition to ensure that the use of visual and audio links is clearly prescribed and facilitated. Proposed section 
66B will permit the use of audio and video link facilities for bail. The next step, in the Greens’ view, is to make 
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sure that the facilities are widely available. My question relates to the issues involving remote communities, 
particularly children from remote communities who are refused police bail and then transported hundreds of 
kilometres to appear in a court at a regional centre without the support of their family or community. I am aware 
that although the Balgo and Kalumburu communities have video-link facilities they are currently not operational. 
This is an excellent provision, but in terms of the realities, which communities have video-link facilities, which 
communities are to get video-link facilities this year and what is the maintenance program for the existing 
facilities? The framework is good but what resources are available to implement this new clause?  

Hon SUE ELLERY: I have some information that will answer the queries raised by the honourable member. In 
respect of Department of the Attorney General courts, the Albany, Broome, Bunbury, Busselton, Carnarvon, 
Derby, Esperance, Fremantle, Geraldton, Kalgoorlie, Karratha, Kununurra, Mandurah, Northam, Rockingham, 
South Hedland and the Perth Supreme and District Courts, Magistrates Court and Children’s Court currently 
have audiovisual facilities. Other localities that are either mining registrar locations and multifunction police 
facilities with audiovisual availability are Bidgidanga, Dampier Peninsula, Fitzroy Crossing and Halls Creek, 
however, the ISDN is an issue at Halls Creek. Audiovisual facilities are also installed at Warmun, which is 
waiting ISDN provisions; Wyndham; the Jigalong multifunction police facility, at which the ISDN facility is not 
available; Newman; Roebourne, at which ISDN is an issue; Norseman; Wiluna; Meekatharra; and Mount 
Magnet. Locations at which audiovisual facilities are to be installed during 2008 are Warakurna and Warburton 
multifunction police facilities and the Magistrates Courts at Armadale, Collie, Joondalup, Katanning, Manjimup, 
Midland, Moora and Narrogin. A preventive maintenance program is in place with AVI Service for audiovisual 
facilities installed at the Department of the Attorney General locations statewide and a similar program is in 
place with Vantage for the multifunction police facilities at which audiovisual services are provided.  

Hon GIZ WATSON: Is it currently possible to use video link for bail applications? If that is already happening, 
is the reason for this clause because there is a question about the validity of it? Why do we need it if it is 
currently happening?  

Hon SUE ELLERY: I am advised that provisions are in place under the Criminal Procedure Act that cover 
other parts of proceedings before the courts but not in respect of bail matters and the variations of bail matters. 
This clause will provide a covering of the field in respect of bail and removes any question about whether those 
facilities can be used for the purposes of bail and all the elements of the bail process.  

Hon GIZ WATSON: I understand that currently audiovisual links are used for bail applications.  

Hon SUE ELLERY: Yes, for bail but not for the full range of bail proceedings that are listed under “bail 
proceedings” in proposed section 66B(1). Currently, there is patchy coverage. This clause seeks to cover the 
field for all matters related to bail.  

Clause put and passed.  

Clause 41: Schedule 1 amended and transitional provisions — 
Hon GIZ WATSON: I move — 

Page 53, line 25 — To delete “exceptional” and insert instead — 

strong 

In my contribution to the second reading debate, I raised an issue that had been raised with me relating to family 
and domestic violence—namely, the circumstance in which a perpetrator of domestic violence is killed by his 
female partner or child in circumstances in which it was suspected that the murdered victim may have been a 
perpetrator of domestic or family violence. Clause 41 deals with the presumption against bail in murder cases.  

My amendment seeks to ensure that the victims of domestic violence who commit wilful murder, although 
perpetrators of a very serious crime, are recognised as being victims themselves. These people may have 
excellent antecedents and subsequently pose no risk to any other person; however, the operation of 
clause 41(4)(e) may be interpreted to deprive those people of the opportunity of bail because their situation, 
though uncommon, is not exceptional. I suggest that the word “exceptional” be deleted and the word “strong” be 
inserted instead, because the case made to me about these particular women or children is that there may be 
“strong, but not “exceptional”, reasons for their not being kept in custody; that is, the nature of the crime may not 
be understood to be exceptional. Perhaps the minister could respond to that point. Clause 41, on page 53, deals 
with bail in murder cases; it states — 

. . . 

the judicial officer in whom jurisdiction is vested shall refuse to grant bail for the offence unless the 
judicial officer is satisfied that — 

(c) there are exceptional reasons why the accused should not be kept in custody; and 
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(d) bail may properly be granted having regard to the provisions of clauses 1 and 3 or, in the case of 
a child, clauses 2 and 3. 

It is a question of the meaning of “exceptional”. My argument is that “strong” will still create a high bar for this 
particular matter, but actually have a different meaning from “exceptional”.  

Hon SUE ELLERY: I note that we will deal with the proposed amendments to clause 41 separately. However, 
the arguments regarding both proposed amendments are the same. I understand, and am entirely sympathetic to, 
the motivation of the member in seeking to move this amendment. However, I think this amendment will, in fact, 
have the opposite effect to that sought by the member. “Exceptional” has gained common usage in Supreme 
Court decisions on this point. Chief Justice Malcolm first applied the word “exceptional” in the case of 
Lim v Gregson, in which a doctor was accused of murdering a patient. Chief Justice Malcolm certainly promoted 
the use of the word “exceptional”, as was the case in his submission to the Doig report. The word “exceptional” 
recognises that the level of offending is very serious, and that an accused should be in a position in which there 
is a presumption against the grant of bail. The advice that I have is that the use of “strong” would potentially 
have the effect of watering down the understood meaning and usage of the word “exceptional”. This amendment 
in the provision of the bill was proposed by the then Chief Justice Malcolm and is supported the Director of 
Public Prosecutions. It constitutes a statutory recognition of the position already established by the Supreme 
Court in a number of its decisions, and it effectively codifies the existing case law in this area. To move to 
change that word will potentially dilute the effect; namely, that the presumption be against granting bail. I think 
the member’s amendment would have the opposite effect to that which she seeks to achieve. For those reasons, 
the government will not support either of the proposed amendments to clause 41. 

Hon GIZ WATSON: Perhaps the minister can then explain how, in the case of a woman or child subject to 
sustained domestic violence, this wording will affect their chances of obtaining bail? 

Hon SUE ELLERY: I am advised that the Supreme Court has, in certain circumstances, found “exceptional” 
reasons and so granted bail. I am not sure that I am able to point the honourable member to any specific cases 
that might fit within her example. However, I am advised that it does not set an impenetrable barrier—the 
Supreme Court has found exceptional reasons. In the majority of cases, the circumstances the member described 
are not circumstances that come before the court. Nevertheless, it is the case that the Supreme Court has found 
exceptional reasons. 

Hon SIMON O’BRIEN: I think I have correctly heard the minister’s final remark. In the case of a homicide or a 
domestic situation — 

Hon Sue Ellery: We just can’t remember the name of the case, but it was a woman. 

Hon SIMON O’BRIEN: I will complete the sentence. In the case of a homicide that occurs after the accused 
has apparently endured years and years of domestic abuse perpetrated by the victim of the homicide, that in itself 
is not seen by the court as exceptional circumstances, but there may be some other factors that would deem the 
application of exceptional circumstances. Have I understood the minister correctly? 

Hon SUE ELLERY: No. Perhaps I did not express myself as elegantly as I could have. We are not able to 
pinpoint the name of the case, but I am advised that in the case of a woman—we think it was last year—who was 
accused of murder after experiencing a substantial period of domestic violence, the Supreme Court found that 
there were exceptional reasons to grant bail. I wish I could be more specific in terms of the actual case name but 
I think that was the issue that the honourable member was trying to address. 

Hon Giz Watson: Yes. 

Hon SIMON O’BRIEN: That may or may not be the case, and it depends on the circumstances that present 
themselves to the court at the time. Perhaps we need to observe that whenever there is a death, particularly an 
unexpected death of a person, there has to be some form of inquiry to follow-up. That protection extends to 
every person in the community. In the case of a person who dies on an operating table in an unforeseen but 
probably quite explainable death, an inquiry will be held; when a person who is not under immediate medical 
care passes away, there may be a need for an autopsy; and so on.  

Earlier today we were considering a very large coroner’s report dealing with some 22 assorted cases of people 
dying suddenly in a variety of ways as a result of violence, suicide and various forms of misadventure. We are 
contemplating in the clause before us a violent act of homicide. In all these situations there must be a pretty strict 
process that follows. It may well be the doctor in charge of an operation in which the patient does not survive, 
someone at the wheel of a car involved in a fatality or a victim of domestic violence who snaps and kills the 
abusive spouse. Justice may be served by that person walking free without further action. Nonetheless, the 
process must still happen whereby there is an inquiry, an inquest, a trial or whatever happens as appropriate 
given the circumstances.  
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The opposition supports the view expressed by the government that probably the word “exceptional” has 
standing and meaning and definition in the existing body of law. Having recourse to the principal act, I notice 
that the term is repeated in other provisions adjacent to the one that we are now considering. It would probably 
put everything out of step if we were to make this sort of amendment on the run. I see a difference between 
“exceptional” and “strong”. I see how in various circumstances the terms could be interchangeable or 
synonymous. However, anyone, particularly anyone with an advocate, can come up with some strong reasons to 
obtain bail, whereas “exceptional” by definition means something rather out of the ordinary. If we move by way 
of this amendment from the out of the ordinary to the fairly routine, we will possibly end up with a situation 
where the granting of bail in murder cases becomes the norm rather than the exception. Clearly, the law, and I 
think the will of the house, has always been that we want bail in the case of a wilful murder charge to be the 
exception rather than anything approaching the rule. With respect, we will support the government in opposing 
this amendment.  

Hon GIZ WATSON: The minister has also persuaded me.  

Amendments, by leave, withdrawn. 
The DEPUTY CHAIRMAN: What about the next amendment? 

Hon GIZ WATSON: I will not move the next one. 

Clause put and passed. 

Clause 42: Schedule 2 amended and transitional provision — 
Hon PETER COLLIER: Schedule 2 amends the Bail Act to include an attempt to murder as a serious offence. 
Schedule 2 also includes such sexual offences as indecent assault, aggravated indecent assault, sexual 
penetration without consent and aggravated sexual penetration without consent, which one would understand are 
serious offences and therefore should be included. From what I understand, it means that if a person is on bail 
and reoffends, it would be most unusual that that person would get bail. I refer to the Criminal Code and to 
section 320, “Child under 13: Sexual offences against”; section 321, “Child of or over 13 and under 16: Sexual 
offences against”; section321A, “Child under 16: Sexual relationship with”; section 322, “Child of or over 16: 
Sexual offences against by person in authority etc”; section 327, “Sexual coercion”; section 328, “Aggravated 
sexual coercion”; section 329, “Relatives and the like: Sexual offences by”; and section 330, “Incapable person: 
Sexual offences against”. Why are they not included in this schedule? They are obviously serious offences. I 
would have thought that this would be an appropriate place at which to include them.  

Hon SUE ELLERY: The proposition that the honourable member started with is that for offences listed in 
schedule 2, bail would be granted only in exceptional circumstances. That is correct. Given the changes that we 
have just made to the act, bail would be granted in only exceptional circumstances. The other offences that the 
honourable member listed are indeed serious offences. I am advised that schedule 2—I think this is the 
expression used—is a bit like a meccano set and is added to from time to time. There is no specific reason that 
those offences have not been included in this round, but there is no reason they should not be included in future 
changes to the Criminal Code. The particular circumstances that brought attempted murder to our attention this 
time were in a very specific case centred around whether or not a judicial officer would release the reasons for 
her decision on whether or not to grant bail. Those were the particular circumstances that led in this case to 
attempted murder being added to schedule 2. There is no reason that those serious offences could not be added to 
the schedule in future amendments to the Criminal Code.  

Hon PETER COLLIER: I thank the minister for that; I appreciate it. Why can they not be included now? When 
I look at the list of offences that are included in schedule 2, they involve the Bush Fires Act and wilfully lighting 
a fire or causing a fire to be lit under such circumstances as to be likely to injure or damage a person or property, 
and the breach of a violence restraining order, yet at the same time if someone commits a sexual offence against 
a child under 13 years, that is not included. I think now would be the appropriate time to include it. 

Hon SUE ELLERY: Those matters are serious offences. I do not take issue with the honourable member on that 
question. I think we learnt earlier today that it is not necessarily smart for us to make amendments on the run, 
because we have to go back and fix them. There is no policy reason that says those matters are less serious than 
anything else on the list. This amendment came about because of a particular set of circumstances. I am advised 
that schedule 2 is amended regularly to take account of the need to make changes. There is no reason that that 
could not be amended in the future. I must say that I would be anxious about making an amendment on the run 
tonight.  

Hon PETER COLLIER: I appreciate that, and I take the minister’s word for it. The opposition will keep an eye 
on it. If need be, we can introduce a private member’s bill. Ideally, if that amendment could be done as soon as 
possible, it would be appreciated.  
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Hon GIZ WATSON: Clause 42 seems to be the appropriate place to raise an issue about schedule 2. If a person 
is on bail and charged with an offence that appears in the schedule 2 list, bail must be refused unless the 
circumstances are exceptional. In essence, the clause provides for mandatory custody before the charge has been 
proved. The list includes charges with which children are typically charged; for example, charges relating to 
assault, prohibited drugs, stealing a motor vehicle, robbery, burglary and dangerous driving. The provisions 
strongly conflict with section 7(h) of the Young Offenders Act 1994, which provides that a young person should 
be detained in custody only as a last resort and then for as short a time as is necessary. Is there a shift to create a 
provision that someone accused of those offences will be mandatorily held in custody even if the accused is a 
child?  
I suggest that the solution to that conflict is that the Bail Act provision should not apply to young people; that is, 
bail for young people should be considered in the usual way and with the normal assessment of whether a person 
should be granted bail. Normal bail considerations include the likelihood of that person offending and 
endangering the safety, welfare or property of another person. Bail can still be refused when appropriate.  
Does the minister have a view about whether, by encompassing these particular charges, schedule 2 will result in 
the mandatory detention of children thus charged, whereas the government’s policy position and the intention in 
other acts is not to mandatorily detain children, but that courts should be given the discretion to either grant or 
refuse bail when appropriate? 
Hon SUE ELLERY: I start from the premise, which I am advised is set out in several places in the act, 
including at schedule 1, part C, clause 2, “Children to have qualified right to bail”. Adults have a right to have 
bail considered. However, children start the exercise with a different status from that of adults; that is, they start 
with a qualified right to bail. I do not accept the member’s proposition that this is, in effect, mandatory detention. 
The existing qualification is further qualified in that if a child stands accused of serious offences, the court will 
maintain a discretion to grant bail in exceptional circumstances. I do not accept that the provision will result in 
mandatory detention, because children start the process from a different position from that of adults. If children 
stand accused of serious offences, an argument about exceptional circumstances can still be put.  
Hon GIZ WATSON: I ask a second question. I have a similar concern about young people detained in custody 
for minor offences. The Aboriginal Legal Service has brought to my attention the fact that it represents young 
people detained in custody on minor offences, even though an eventual conviction would not attract 
imprisonment and an adult in similar circumstances would not be detained. The Aboriginal Legal Service 
referred to a couple of recent cases and argued that there should be a provision that a juvenile cannot be 
remanded in custody for offences that do not attract imprisonment upon conviction. If a charge that has been laid 
against a child will never attract a prison sentence, the child should not be detained because that punishment is 
greater than the ultimate punishment for the matter for which the child has been charged. Would the minister 
care to respond to that?  
Hon SUE ELLERY: Is the member talking about young people or about — 
Hon Giz Watson: Juveniles. 
Hon SUE ELLERY: We are talking about children. In such matters, children start from a different premise from 
that of adults in that they start with a qualified right to bail. I cannot comment on the member’s specific 
examples of children standing accused of minor offences having been detained, because that runs counter to the 
starting point of the qualified right to bail. If the child is not accused of a serious offence, the onus is not on the 
child to prove the exceptional circumstances for which he should be granted bail. I cannot assist the member any 
further than to say that children start from the premise of having a qualified right to bail. If they do not stand 
accused of a serious offence, they should not be detained, as it is against the principle that children start from the 
premise of having a qualified right to bail. I cannot really comment on the examples given without the details, 
but that is the comment I can make. 
Hon GIZ WATSON: I appreciate the minister’s comments, and I appreciate that the minister is acting in this 
capacity, rather than being the minister directly responsible for this bill. Is the minister saying that, in her view, if 
that circumstance is true and there has been a case in which a juvenile has not been granted bail—has been 
detained—even though the offence is not sufficiently serious to attract imprisonment on conviction, it should not 
have happened and was an error? I am not quite clear; I think the minister is saying that that should not happen. 
Hon SUE ELLERY: I am in something of a disadvantaged position in that I am not the minister with 
responsibility for this bill. The advice provided to me is that children start in the bail process with a qualified 
right to bail, in contrast to adults, who have a right to ask, but do not start off with a right to bail. The 
conversation we had earlier was about children who stand accused of serious offences. On the information the 
honourable member is presenting to me, it is about children—so we know that they start with a qualified right to 
bail—who have committed minor offences. On the advice available to me, unless some other circumstances have 
been put before the court that the member and I do not know about, we start from the premise that they have a 
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qualified right to bail. Something is therefore missing from the information before us if the advice the member 
has received is that they are being detained in that manner. 
Hon GIZ WATSON: That is the advice I have been provided with. Perhaps we cannot pursue the matter any 
further now, but I might pursue it by way of some questions to actually clarify this. It seems to me that it 
certainly should not be the case. Perhaps the minister could comment on whether the assumption that a child is 
homeless is a consideration that could mean the child will actually be held in detention. I realise it is not an ideal 
situation; ideally, they would be accommodated somewhere else, but I have a sense that that might be something 
that has impacted on these particular cases. 

Hon SUE ELLERY: I am not sure that I am really in a position to clarify this any further than I already have, 
although not because I am not aware of children in difficult circumstances appearing before the courts; as 
Minister for Child Protection, I certainly am. However, I am not sure that I have the kind of advice necessary 
about the sorts of decisions that the member suggests are being made by the courts to really give justice to a 
proper answer. I am happy to take the matter up with the Attorney General if that is useful to the honourable 
member, but I am not sure that I can take the answer much further. 

Hon GIZ WATSON: I might complete my comments because I have just realised I have an additional note on 
this and it is not something that the minister can answer right now. The proposition from the Aboriginal Legal 
Service of Western Australia would suggest that the amendment to schedule 1, part C, clause 2 would deal with 
the issue that bail should not be refused solely on the grounds that the child lacks appropriate accommodation or 
is homeless. The Children, Youth and Families Act 2005 of Victoria is cited as a precedent. Section 346(9) of 
that act simply states — 

Bail must not be refused to a child on the sole ground that the child does not have any, or any adequate, 
accommodation. 

This ensures that the focus always remains on the factors relevant to bail, rather than simply assuming lack of 
adequate accommodation automatically means the child will fail to attend court, commit a serious offence or 
endanger people or property. Perhaps that is something else the minister could pass on. 

Hon SUE ELLERY: As Minister for Child Protection, I am happy to take that up with the Attorney General. 

Clause put and passed. 

Clauses 43 to 46 put and passed. 

Title put and passed. 

Bill reported, with an amendment. 
 


